the purported authority of Article II'Kd) (3 ) of the Wage
Agreement.  The area affected was the location of a derailm,
which had occurred the previous day.  On December 14, 1984,
mine management exercised its rights under Article IIi(d}(5
of the Wage Agreement to remove the three committeemen from
the safety committee for acting arbitrarily and capriciously
in shutting down the track haulage 2 days earlier.

The removal of the safety.committeemen was challenged
and submitted to binding arbitration pursuant to the terms c
the Wage Agreement.  On January 28, 1985, Arbitrator Thomas
Phalen rendered a decision upholding the removal of Mr. Harit
and his co-committeemen from the safety committee.

By a letter dated January 7, 1985 to Mr. Richard Bassic
of the Mine Health and Safety Administration, Mr. Harmon,
Mr. Turpin, and Mr. Laurie filed a complaint in connection
with the incident alleging discrimination under section I05(i
of the Act.  By letter of May 12, 1985, MSHA advised the com-
plainants that review of the matter revealed no basis for
their complaint.

On January 21, 1985, the three aggrieved committeemen
filed another complaint challenging their removal from the
safety committee, this time alleging discrimination under
state law. After hearings, the West Virginia Board of Mine
Safety Appeals rejected the complaint in a decision dated
June 17, 1986.

This matter is presently before me on the complaint of
Mr. Harmon that his removal from the safety committee consti-
tutes discrimination under section 105(c) of the Act.  The
two other individuals who were removed from the safety commit'
tee with Mr. Harmon have not joined in this complaint.

Complainant's Testimony and Evidence

James H. Harmon, the complainant in this case, stated
that he has been employed by the respondent for over 10 years,
and that he works at the Bowers Portal of the Humphrey No. 7
Mine, He confirmed that he was working the day shift on
December 11, 1984, as a pumper, and that he was a member of
the mine safety committee, and had been a member since May,
1984. On that day he learned that a derailment accident had
occurred, with possible serious injuries to a miner.  He
learned about the accident by overhearing the mine dispatcher
on the radio calling supervisors to make them aware of the
accident.  Since he was a member of the safety committee,
Mr. Harmon wanted to go to the scene of the accident, but

552t was
